Intermittent unscheduled absenteeism often challenges employers to meet the needs of their employees, control direct absenteeism costs, and maintain the staff needed to serve customers. Occupational health nurses have opportunities to play an important role in addressing this challenge. 
BACKGROUND
The FMLA became effective on August 5, 1993, for most employers. It entitle s eligible employees of covered employers to receive up to 12 weeks of unpaid . job-protected leave with continuation of health care benefits in a 12-month period. Leave may be taken for the birth or adoption of a child, to care for an eligible family member with a serious health condition, or when an employee is incapacitated by a serious health condition. The DOL issued regulations to implement the statute. and has issued opinion letters to interpret the requirements as they apply to specific situation s. The law has been further defined by rulings of the U.S. Supreme Court and other federal courts.
Serious health conditions may qualify for FMLA leave if the conditions or their treatment cause "incapacity," defined as the inability to work, attend school, or per-form other regular daily activities that also involve one of the following: • Inpatient care (an overnight stay) in a hospital, hospice, or residential health care facility.
• A period of incapacity of more than 3 consecutive days, and treatment two or more times by a health care provider or treatment on one occasion with a regimen of continuing treatment by the health care provider.
• Incapacity due to pregnancy or prenatal care.
• Incapacity or treatment for a chronic serious health condition.
• Incapacity that is permanent or long-term due to a condition for which treatment may not be effective.
• Absence to receive multiple treatments by a health care provider for a condition that would likely result in a period of incapacity of more than 3 consecutive days in the absence of intervention or treatment.
Absences because of incapacity that meet the definitions of chronic serious health condition or pregnancy may be taken intermittently and in the shortest increment of time that the employer's payroll system uses to account for absences or use of leave, provided it is 1 hour or less. Intermittent leave for chronic serious health conditions accounts for the majority of unscheduled intermittent leave and presents the greatest burden for many employers. It is estimated that, in 2005, approximately 76.1 million workers in covered workplaces were eligible for FMLA leave; between 6.1 and 13 million of these workers used FMLA leave and nearly 25% of them took at least some of their FMLA leave intermittently (U.S. DOL, 2007) .
SUGGESTED EMPLOYER POLICIES AND PRACTICES
Employers who have developed an integrated absence management system that includes the following policies and practices report a reduction in unscheduled absenteeism due to the use of intermittent leave. When data are collected tracking absenteeism by category, quantitative results can be demonstrated. For example, one Midwestern manufacturing plant with a unionized work force of 150 employees instituted such a system to address management's perceptions that employees were misusing the protections of FMLA to excuse otherwise unexcused work absences. Compared with baseline data, over a 4-year period a 245% reduction in FMLA hours was achieved (Fig. I ) and the lost productivity cost associated with FMLA absences was reduced from $0.62 to $0.18 per work hour. During this period, the number of employees remained stable while the number of work hours and FMLA leave requests increased (MorningStar Health, Inc., 2008) .
Centralized Reporting of All Absences
The FMLA, Americans with Disabilities Act, workers' compensation statutes, and state leave acts may each need to be evaluated to effectively manage a single absence. In addition, an employer must consider company personnel policies, benefit programs, and collective bargaining agreements. An employer may require that paid 208 leave for which an employee is eligible be used concurrently with FMLA leave and, if this is not required, an employee may choose to substitute paid leave for FMLA leave. A DOL opinion letter (U.S. DOL, 2004a) advises that, "While the employer may not limit the substitution of accrued paid vacation or personal leave [see 29 C.ER. 825.207(e)], the employer may limit the substitution of paid sick or medical leave to circumstances which meet the usual requirements for the use of such paid leave [see FMLA, Section 102(d)(2)(V) and 29 C. ER. 825.207(c) ]." However, one district court decided that an employer was required to provide vacation time to an employee eligible for FMLA leave, even if the employee did not apply for vacation time sufficiently in advance as required by the employer's vacation policy.
It is most effective to establish a centralized reporting system for all absences and a mandatory absence call-in policy with penalties for non-compliance. These penalties for failure to follow work rules need to be consistently applied even if leave is granted for the absence. Maintaining voice recordings or exact transcriptions of these absence notices from employees is recommended. Establishing a tracking system of absences by category will facilitate the collection of data to assess the employer's absence management activities and their impact on the bottom line.
Establish a Culture of Work
A progressive transitional work program creates the foundation of this culture. Although employees may choose to take FMLA leave rather than return to modified work, when FMLA leave is applied concurrently with qualifying paid leave, a financial incentive to work often exists, thus reducing absenteeism and FMLA leave use.
An organizational climate focused on ability and meaningful contribution will also encourage employees to limit intermittent FMLA leave unless it is medically necessary and therapeutic. From a positive standpoint, the DOL (2007) reports employee comments that FMLA leave prevented job loss while allowing them to adopt or care for a new child, to recover from a serious health condition, or to spend time with sick or injured family members and that, upon their return to work, this encouraged a greater sense of loyalty to their employer. Many employers also submitted comments that outlined the advantages of complying with the FMLA and even of offering benefits beyond the law's requirements.
The DOL report (2007) also noted many employer comments addressed the negative effects that unforeseeable intermittent leave has on employee morale, productivity, and retention. Among the comments, several described intermittent FMLA leave being used by employees to excuse tardiness, to leave work early for reasons unrelated to the qualifying serious health condition, to obtain unscheduled vacation, or to gamer a preferred shift. The 2007 CCH Unscheduled Absence Survey found that 13% of unscheduled absence was due not to physical illness but to an "entitlement mentality." When participating organizations reported that morale in their organization was "poor/fair," unscheduled absence due to entitlement mentality increased to 17%. In fact, the survey found that only 34% of unscheduled absence is due to personal illness, with the remainder due to family issues (22%), personal needs (18%), and stress (13%) (CCH, 2007) . This results in employer costs including direct payroll, lower productivity, lost revenue, and poor morale .
To minimize the costs of intermittent absenteeism and to foster a culture of work, management should be encouraged to clearly and consistently communicate the employer's expectation that employees will report to work prior to and following scheduled health care appointments and return to work at any time during their scheduled work shift that they are no longer incapacitated. A uniformly applied policy requiring that employees return to work when no longer incapacitated may also be important in proving fraud when an employee is found to be engaging in activity inconsistent with incapacity while on FMLA leave.
Require Employees to Provide Notice
The FMLA regulations (29 C.F.R. § 825.302) state that the employee is required to provide the employer at least 30 days' advance notice before FMLA leave is to begin if the need for the leave is foreseeable. If 30 days ' notice is not practicable, notice must be given as soon as practicable, ordinarily at least verbal notification to the employer within 1 or 2 business days of when the need for leave is known to the employee.
If the employer does not have sufficient information about the reason for an employee's use of leave, the employer should inquire further to identify potential FMLAqualifying circumstances. If an employee giving notice of the need for leave fails to explain the reasons, the leave may be denied. An employee who returns from a leave of absence must notify the employer within 2 business days of returning to work that the leave was for an FMLA reason. If the employee fails to do so, he or she cannot assert FMLA as the reason for the absence [29 c.F.R. § 825.302(f)] .
The Employee Assistance Program (EAP) and Other Work-Life Programs
The purpose of the FMLA is to balance the demands of the workplace with the needs of families. FMLA has been effective in fulfilling this purpose and allowing employees to balance work, their own health needs, and family caregiving responsibilities (U.S. DOL, 2007) . Work-life is a business strategy developed to create more flexible and responsive work environments that integrate employee commitments to work, family, and community. Providing an EAP and proactively promoting it can assist employees in managing the complex emotional, financial, and physical stressors often accompanying serious health conditions. Recognizing and addressing these issues may prevent the development of comorbid physical and mental health conditions.
Other work-life programs potentially effective in combating unscheduled absenteeism include:
• Alternative work arrangements.
• Telecommuting.
• Job sharing .
• Compressed work weeks.
• Flu shot programs.
• Wellness programs.
• Emergency or on-site child care.
• Leave for school functions.
The CCH survey found that participating U.S. companies offer an average of 9 work-life programs, a decrease from 11 in 2006 (CCH, 2007 .
A PROCESS FOR EVALUATING MEDICAL CERTIFICATION FOR FMLA LEAVE REQUESTS
The process outlined in Figure 2 begins with the question, "Did the employer require medical certification?" It is recommended that a complete medical certification be required for all FMLA leaves requested due to a serious health condition. Based on information provided by the employee and review of the certification, several employer actions may be considered. The first is to grant or deny the FMLA leave as requested and certified.
The occupational health nurse can provide consultation and health care expertise by writing a letter to the employee identifying missing information that must be provided (American Association of Occupational Health Nurses, Inc., 2002). It is suggested that this letter include a reasonable date for return of this information to the employer.
When a need for clarification of the information provided by the health care provider is identified or the employer questions the authenticity of the certification, the employer may seek employee permission for a health care provider representing the employer to contact the employee's health care provider. Regarding selection of a health care provider employer representative, the health care provider is defined in the FMLA regulations as a doctor of medicine or osteopathy, podiatrist, dentist, clinical psychologist, optometrist, chiropractor, nurse practitioner, nurse midwife, or clinical social worker, all of whom must be licensed to practice in the state and practicing within the scope of their practices as defined under state law. Other health care providers are Christian Science practitioners listed with the First Church of Christ Scientist in Boston, Massachusetts; any health care provider from whom an employer or a group health plan's benefits manager will accept certification of the existence of a serious health condition to substantiate a claim for benefits; or a health care provider as defined above who is licensed and practices in a country other than the United States. Most occupational health nurses do not meet the FMLA definition of health care provider and therefore cannot contact the employee's health care provider to obtain this clarification or authentication (American Association of Occupational Health Nurses, Inc., 2002). They can, however, be extremely valuable to employers in managing excessive absenteeism by using this process.
In addressing confidentiality issues, the DOL asserts that the FMLA process provides that the health care provider release information to the employee, who then releases the information to the employer. Although not required in the FMLA regulations, prior to clarification and authentication by the health care provider, it is prudent to obtain a signed authorization from the employee or his or her representative. The health care provider's inquiry may clarify or authenticate the information provided by the employee's health care provider but may not seek additional information regarding the employee's condition. Medical records created for FMLA leave must be maintained in a separate file in accordance with the confidentialityrules of the Americans with DisabilitiesAct [C.ER. 29 § 825.500(g»).
Review of the certification and inquiry of the employee will often assist the employer in determining whether a need for FMLA leave exists and to determine whether to grant or deny the employee's request. If a reasonable doubt regarding the validity of the employee's certification remains, the employer may use the FMLA procedure for second and third opinions (29 C.ER. § 825.307).
When FMLA leave is granted for a chronic serious health condition, it is recommended that the employer monitor the employee's use of leave, comparing it with the estimates provided by the health care provider and requesting recertification when disparities occur. Recertification requests should not occur more often than every 30 days and should only be in conjunction with an absence by the employee, unless circumstances described by the previous certification have changed significantly or the employer receives information that casts doubt on the employee's stated reason for the absence [C.ER. 29 § 825.308(a)]. Second and third opinions may not be required on recertifications [C.ER. 29 § 825.308(e)]. In the opinion of the DOL, the FMLA does not prohibit an employer, when requesting recertification, from including a record of an employee's apparently excessive absences for the health care provider's consideration in determining the employee's likely future incapacity. The employer may also provide attendance records while asking the employee's health care provider, as part of the recertification process, whether the likely duration and frequency of the employee's incapacity due to a chronic condition is limited to Mondays and Fridays (U.S. DOL, 2004a DOL, , 2004b .
The employer may reassess an employee's eligibility based on 1,250 hours of service in the most recent 12 months (U.S. DOL, 2000) and request a new certification with the first absence in a new 12-month leave period. The employer could request a second or third opinion if doubt exists about the validity of this new certification (U.S. DOL, 2005).
REINSTATEMENT
On return from FMLA leave, employees who are able to perform the essential functions of their jobs are entitled to reinstatement to the same or an equivalent position [29 C.ER. § 825.214 ]. An employer may have a uniformly applied policy or practice requiring all similarly situated employees to present certification (fitness for duty) from their health care providers indicating they are able to resume work [29 C.ER. § 825.31O(a)]. Courts have found that this need be only a simple statement of the employee's ability to return to work and that, even though the employer can require more information or clarification from the health care provider, the employer cannot delay reinstating the employee.
AVOIDING EMPLOYEE LEGAL ACTIONS
Legal actions by employees are often based on issues of entitlement (interference) or discrimination (retaliation). Entitlement issues might include claims that the employer refused to grant FMLA leave or required longer notice or more documentation than the FMLA permits. To prevail in a claim of interference, employees must prove that: 1. They were eligible as defined in the FMLA. 2. The employer as defined in the FMLA was the alleged interferer.
3. They were entitled to leave for one of the reason s set forth in the FMLA. 4. They gave notice of their intention to take leave as required by the FMLA .
5. The employer improperly denied them benefits underFMLA.
Several cases have established that interference with an employee's FMLA rights does not constitute a violation if the employer has a legitimate reason unrelated to the exercise of FMLA rights and that the right to reinstatement is not absolute. An employee may lawfully be dismissed but only if the dismissal would have occurred regardless of the employee's request for or taking of FMLA leave.
In contrast, under the discrimination theory, an employer's motive is relevant because retaliation claims impose liability on an employer who acts against employees who specifically invoke their FMLA rights. In this type of claim, employees must show that:
I. They availed themselves of a protected right under the FMLA.
2. They suffered an adverse employment action. 3. A causal connection existed between the exercise of FMLA rights and the adverse action.
The burden then shifts to the employer to provide a legitimate, nondiscriminatory rationale for the employment action (Rector, 2006) .
POTENTIAL ROLES FOR OCCUPATIONAL HEALTH NURSES
Managing absenteeism presents an opportunity for occupational health nurses to demonstrate their value and contribute to their employer's bottom line. Occupational health nurses may collaborate in the development of sys-
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tems to capture and analyze unscheduled attendance data as well as plan, design, and implement control systems.
They are uniquely qualified to train nonprofessional staff to screen medical certifications from the employee's health care provider for completeness, and to review those certifications that seem questionable. In determining the completeness of the certification, the following questions should be considered:
1. Have all pertinent questions been answered by the health care provider? Information that may be requested is limited to that on the DOL model form WH-380.
2. Is the request for a qualifying individual? 3. Is the employee or family member incapacitated? 4. Is the employee needed to care for the qualifying family member?
5. Is it likely that intermittent or reduced schedule leave will be necessary or therapeutic based on the facts provided?
6. Is the duration of the employee's need for leave appropriate?
When the certification is found to be incomplete. the occupational health nurse may provide expertise in drafting the mandatory letter to the employee to identify missing information while providing an opportunity for deficiencie s to be corrected.
Occupational health nurses' professional knowledge is also extremely valuable to employers in determining when costly second and third opinions may be appropriate, selecting the most appropriate expert providers from whom to seek these opinions , and drafting the specific questions these providers will be asked to address. Occupational health nurses may also be the most appropriate members of their organizations to recommend that employers obtain medical recertification when an employee's condition or leave use appears to have changed.
Interviewing employees about the leave that is being sought or intennittentiy used is an important and useful tool for occupational health nurses. DOL, 2007 ).
• The employer should inquire further of the employee if it is necessary to have more information about whether FMLA leave is being sought by the employee, and obtain the necessary details of the leave to be taken. In the case of health conditions, the employer may find it necessary to inquire further to determine if the leave is because of a serious health condition [29 C.ER. § 825.302(d) ].
• An employee shall advise an employer, upon request, of the reasons why the intermittent or reduced leave schedule is necessary and of the schedule for treatment, if applicable [29 C.ER. § 825.302(f)].
• The employee or spokesperson will be expected to provide more information when it can readily be accomplished as a practical matter, taking into consideration the exigencies of the situation [29 C.ER. § 825.303(b) ].
PREDICTING AND MEASURING THE FINANCIAL IMPACT OF FMLA MANAGEMENT
Health-related absences incur significant costs. Average absence rates for U.S. employers range from 1.7% to 6.3% depending on the study and data used. The Work Loss Data Institute translated absence rates into direct costs in 2004 of more than $253 billion (Denniston & Whelan, 2005) . According to the CCH (2007) survey, the unscheduled absenteeism rate was 2.3% in 2007. A method to quantify absence by category and to present these data in financial terms is significant for both predicting the results of and obtaining resources for an absence management program. This same method can be used to measure the outcomes of the resources invested in the program on an ongoing basis.
One such method is demonstrated in Figure 3 . Data used to estimate results are based on the organization's measured FMLA experience from the previous l-year period, unless significant organizational or policy changes have been implemented, in which case a longer average period may be necessary. Data needed include:
1. The actual number of FMLA-eligible employees in the organization.
2. The number of FMLA claims submitted. 3. Annual use (expressed as a percentage), determined by dividing the number of claims by the benefiteligible employees.
4. Internal administration costs (negotiated with management but may be estimated at $225 to $250 per case).
5. Lost work hours based on actual FMLA absences during the previous year.
6. Lost productivity costs (may be conservatively es-MAY 2008, VOL. 56, NO.5 timated at 1.5 times the average hourly wage plus the cost of benefits). 7. Annual FMLA work hours estimated to be saved (may be conservatively estimated at 10% to 15%).
8. A reduction in internal administrative costs (should be included only if health care management of FMLA is outsourced).
9. If additional internal or external resources are used for the absence management program, these costs as well as second and third opinion expenses should be deducted from projected savings.
The initial analysis is completed using the organization's most recent 1 year of FMLA data and used to predict cost-savings from instituting FMLA absence control measures. When the actual results of these activities are calculated each year, the measured hours of FMLA absenteeism saved can be divided by the average annual hours worked per employee to determine the actual fulltime employee equivalent saved. Return on investment is determined by dividing actual costs by net savings.
Methods such as this provide documentation of the effectiveness, benefits, and cost-savings of the absence control program. This, in tum, enhances the occupational health nurse's ability to plan strategically, selling the benefits of new programs and recommending the elimination of ineffective programs.
SUMMARY
Occupational health nurses can be invaluable resources to employers attempting to meet the needs of employees as well as manage the costs of absenteeism. Workers who take unscheduled intermittent FMLA leave because of chronic serious health conditions can have a significant impact on an employer's productivity, health care costs, and workplace morale. Employers complain it is difficult to determine or monitor intermittent incapacity that may not involve active, direct care by a health care provider (U.S. DOL, 2007) . In addition, the certification process prevents additional verification of the need for the absence and is frustrating to employers, employees, and community health care providers.
Key factors in a successful absence management program include centralized reporting of all absences and integration of all available benefit, assistance, and transitional work programs. Occupational health nurses have an opportunity to playa pivotal role by interviewing employees regarding their need for FMLA leave, reviewing certifications to determine whether they are complete and appropriate, and recommending second opinions or recertification. In addition, they may advise employers about complying with regulations and avoiding employee legal actions. Objective measurement of the costs and outcomes of these activities is critical and should be used to inform management of their return on investment.
On January 28, 2008, President Bush signed into law H.R. 4986, the National Defense Authorization Act, for (fiscal year) 2008. Section 585 of the act amended the FMLA to permit a "spouse, son, daughter, parent, or next of kin" to take up to 26 weeks of leave to care for a mem-Occupational health nurses can playa key role in integrating FMLA leave into absence management programs. They can assist employees and employers in the appropriate use of FMLA leave and establish programs complying with federal regulations. The DOL is currently proposing additional changes to the FMLA regulations . These proposed changes were published in the Federal Register on February 11,2008, for a 60-day public comment period (U.S. DOL, 2008b) . After a review of all comments submitted, the DOL predicts that changes could be final before the end of 2008 (Holland, 2008) . This presents an opportunity for occupational health nurses and their employers to provide input (Goal: To gain ideas and strategies to enhance personal and professional growth in occupational health nursing.)
